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T Arising out of Order-in-Original No. AC/12/DIV-11/2017-18 fe=ifw: 05.09.2018 issued by Assistant
Commissioner, Div-ll, Central Tax, Ahmedabad-South

g 3rdiereat 1 A g wer Name & Address of the Appellant / Respondent
Jupiter Comtex
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

AR WRBR BT AT G :
Revision application to Government of India :

(1) BT SEUIET Goh R, 1994 W URT ST WY qATQ TG AW B IR H AR GRT B II-RT B U WP
: 110001 BT B ST =RY | :

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) e wier B B P A A o W A e ¥ Rl e @ oy oREm # o Rl wveR ¥ g
HUSRIR # Hel o Wl §Y AN #, A1 el woerIR a1 woeR § 98 98 Y eram ¥ a1 fevdl qverTR # € e @ uRer &
SR g o

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. '
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exporteg
to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRSH oWET B W WEl Wor YHA UH oG ®UY A7 SEI HH & Al WY 200/~ BN YA BT A
3R WEf el ¥H U oG W SureT & al 1000/~ & B I @) o] |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT o, BT SIS Yo TG WATHR IR ARIRROT & Uil et
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e SEEA Yob AT, 1944 B URT 351 /355 B eI~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(B) Soaferied UReT 2 (1) ® ¥ T AR F Irenar B e, IdidAl B HHe H WA Yop, F
 STeT I U9 QA adela =t (Rede) @ uem e e, seHarae 7 a-20, 9
Ao TIRYTH FHSTS, HE0N R, EHSTEG—380016

(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of: Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

AT goh, Dw Sed1ed Yob U4 QaTeR e IR (Rvee lfﬁuﬁfmiﬁﬂm‘éﬁ
Fced AT (Demand) UG &S (Penalty) BT 10% & STAT &1 Jiatard § | grefifes, 3f¥shcs qd ST 10
FTSTIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

FoegI T 3cUTE ?ﬁi&?ﬁ [aT Y F IT9Td, AR BT "SFaed i Jiar"(Duty Demanded) -
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" For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.

s EE AT & uiy ardfier MEROr & WoHeT STET Yo U YoF AT gus ariee g & AT e AT Lew F
10% epTaTe W 3R ot Faw v Rafid @ @@ avs & 10% s o Y o wwe o

10% of the duty demanded where duty or duty and penalty are in dispute, g
penalty alone is in dispute.”

In view of above, an appeal against this order shall lie before the Tribun;afl/o payment of
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ORDER IN APPEAL

This appeal has been filed by M/s. Jupiter Comtex Private Ltd., Unit-2, Plot No.
2017, Nr. Ratnadeep Industries, GIDC, Vatva, Ahmedabad - 382445 [for short —‘appéllant’]
against OIO No. AC/12/Div-11/2018-19 dated 05.09.2018, passed by the Assistant
Commissioner, CGST, Division II, Ahmedabad South Commissionerate [for short —‘adjudicating

authority’].

2. The facts to the present appeal are that during the course of audit of the records of
the appellant for the period 2015-16, it was observed that the appellant had failed to assess the
value of the goods cleared during an interdivision sale, in terms of Rule 8 of the Central Excise
Valuation (Determination of Price of Excisable Goods) Rule, 2000 [for short Valuation Rules,
2000] read with section 4 of the Central Excise Act, 1944. Further it was also observed that the
appellént had availed inadmissible Cenvat credit of service tax charged by their job worker, as
job work amounts to manufacture and is not a service in terms of section 66D(f) read with

section 66B(40) of the Finance Act, 1994.

3. A show cause notice was issued to this effect to the appellant, which was
adjudicated vide the aforementioned impugned OIO dated 05.09.2018, wherein the demands
were confirmed for the contravention of the provisions of Rule 8 of the Valuation Rules, 2000
read with section 4 of the Central Excise Act, 1944 and rule 9(1)(f) of the Cenvat Credit
Rules,2004 under the proviso to subsection (1) of section 11 of the Central Excise Act, 1944 by
invoking extended period of limitation alongwith interest and penalty under Rule 8 of the
Valuation Rules, 2000 and rule 9(1)(f) & Rule 15(2) of the Cenvat Credit Rules,2004 read with
section 11 AC of the Central Excise Act,1944.

4, Feeling aggrieved, the appellant has filed this appeal raising the following

grounds:

e The appellant paid the central excise duty difference payable as per the CAS-4 certificate on
27.02.2017 i.e prior to the query raised by the audit party on 14.03 2017,

o That the selectively applying the 110% of the cost price on invoices where the clearances were
below such cost price is not legally sustainable;

o When the CAS-4 is undisputed, entire quantity and duty paid thereunder is essential to consider to
ascertain differential excise duty payable;

o They would rely on the judgement in the case of M/s Essar Steel India Ltd. Vs Commissioner of
C.Ex, Raipur[2016(09)LCX0115];

e The service in question was not liable to central excise duty at the end of job worker and therefore
was not covered under the ‘negative list’ but was covered under a conditional exemption
notification no. 25/2012-ST, issued under Section 93 of the Finance Act, 1994;

o There is no clause barring an assessee from paying tax on exempted services in the Finance Act,
1994,

o The appellant had paid the tax alongwith interest before the issuance of SCN, so no penalty
should be imposed on them; and

e The appellant relied on the judgement in the case of Landis + Gyr Ltd[2017 (049) STR 0637].

5. The appellant vide their letter dated 15 %2%1%‘&%1 ormed that they do not wish to
A SN
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-

Pt - o S iadidd it SRR Y
V2(84)145/Ahd-South/2018-19

6. I have gone through the facts of the case, the grounds 6f appeal and their
submission dated 15.01.2019. There are basically two issues to be decided in the present appeal:

o Whether selectively applying the 110% of the value arrived at CAS-4 for calculating the
differential duty on invoices where the values of clearances on goods are less than such
cost price, is correct?

e The Cenvat credit taken on the service tax paid to the job-worker is admissible?

7. In connection to the first issue, the appellant had relied on the judgment of the
CESTAT Principal Bench, Delhi in the case of M/s Essar Steel India Ltd. Vs Commissioner of
C.Ex, Raipur [2017 (345) E.L.T. 139 (Tui. - Del.)]. The relevant portion of the judgment is

reproduced below:

“10. The next issue for decision is on the quantification of differential duty. Even
though there is no provisional assessment in the present case, the duty determination on the
inter-unit transfer is made on annual costing. As such when the Department arrived at cost on
annual average basis the duty liability, excess or shortage has also to be determined on such
basis. It is not tenable while for arriving at per unit duty liability the whole year data is
considered for costing, for total duty liability only months when short payment was noticed were
considered. In other words when CAS-4 based annual costing formed basis for arriving
transaction value, the overall duty liability/short payment should be arrived at after considering
duty already paid during that year on such goods. We find the reasoning given by the Original
Authority against adjustment of already paid duty as untenable. Section 11B has no application
in such situation, when the appellants duty liability is determined on annual CAS-4, the duty
already paid during said period has to be adjusted. The question of unjust enrichment has no
relevance here. There is no refund considered here. The point that the duty paid in_excess in
certain months has been availed as credit by sister unit hence, cannot be adjusted towards
short pavment also not tenable. The demand arose based on annual costing. Such cost price in
terms of Rule 8 will apply to all clearances made during the relevant year. Admittedly, duty
already discharged has to be considered for arriving at overall short payment. Selectively
applying the said cost price only for months when the clearances were below such _cost price is
not legally sustainable.

11. Further, the finding of the Lower Authority against adjustment of Rs. 16,07,19,858/-,
towards differential duty is not clear. Admittedly, the said amount is paid due to upward revision
of costs. The months covered are also the months for which short payment of duly was
confirmed. Hence, it is not clear why such payment could not be adjusted against total duty
liability.

12. We find the Original Authority has not fully examined the issue of time-bar raised by the
appellant. Intimations of price revision followed by CAS-4 Certificates have been given to the
Department. Monthly statutory returns with duty payment details have been filed. The existence
of more than one cost certificates during different months in one financial year is apparenily in
the knowledge of the Department. Hence, the question of time-bar requires closer scrutiny. Since
we intend to remand the case to the Original Authority on the quantification of duty demand as
discussed above, this aspect also has to considered by the Original Authority for a clear
finding.” [emphasis supplied]

8. It is a fact that the appellant had cleared goods on inter-division sale and the sole
basis of its payment of differential duty, was annual CAS-4. The CAS-4 for the year 2015-16
was received by the appellant on 09.02.2017. The appellant had paid an amount of Rs.

17,23,374/- as differential duty for the year 2015-16, alongwith interest on said amount, on

27.02.2017, whereas the show cause notice was issued on 30.06.2017. The adjudicating

authority had given a duty calculation sheet to the appellagtfrf@\gﬁ?a%?@gé e demand of duty of Rs.
froiiiey "»,‘; )

28,93,351/- in which only those invoices were included&l re}ﬁgcl araake of goods were made

below the 110% of the cost as per CAS-4. I ﬁnd%_ﬁa{ tHe
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quantification of the differential duty amount. In terms of the judgement supra, it is very clear
that the while calculating the differential duty, duty already discharged during the year has to be'
taken in account. I find the appellant has erred in understanding the crux of the judgement. The
department in its duty calculation sheet in connection to the show cause notice has demanded
only the differential duty after offsetting the duty already paid by the appellants during those
particular transactions where the invoice value of transactions is less than the value calculated as
per valuation rules. The appellant has failed to acknowledge the fact that the when the
transaction value is more than the value calculated as per valuation rules, the appellant has to pay
the duty on the transaction value. I find that the department has rightly demanded the duty in the
impugned order and as the appellant failed to pay the complete duty before issuance of show
cause notice, I uphold the imposition of applicable interest and penalty. ‘
9. So far as the second question is concerned, I find that the appellant had taken the
cenvat credit on the service tax paid on the services of the job worker which is inadmissible as
 the process of job work which amounts to manufacture is not a service in terms of section 6D (f) |
read with section 65B (40) of the Finance Act, 1994. The appellant’s stance that nothing in the '
Finance Act, 1994 prevents them to pay service tax on exempted service is not legally tenable as :

the process of job work is not a service. Further regarding the imposition of the penalty in the

impugned order, I find that the issue of inadmissibility of the service tax paid to the job worker
service was brought to the notice of the appellant from the audit party in its unit 2. In view of the
foregoing it seems the appellant is deliberately availing the cenvat credit on the inadmissible

service tax paid to the job worker.

10. I find that the appellant’s reliance on the judegement in the case of Landis + Gyr
Ltd[2017 (049) STR 0637] is not correct as they have continued the incorrect practice of availing
the cenvat credit over the service tax paid to the job worker. In view of this, I uphold the

impugned order.

11, ardrerRalT AT gt S TS 3Tder T THTERT SRIE adeh & feRaT ST & @

11. The appeal filed by the appellant stands disposed of in above terms.

Date : 2§.02.2019

6{<\,Q’d

o rENTRg,

Superintendent (Appeal),
Central Tax,
Ahmedabad.
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By RPAD.

To,

M/s. Jupiter Comtex Private Ltd.,
Unit-2, Plot No. 2017,

Nr. Ratnadeep Industries, GIDC,
Vatva, Ahmedabad - 382445

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Assistant Commissioner, Central Tax Division- II, Ahmedabad South Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.

5' Guard File.
6. P.A.







